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SUMMONS 


UNITED STATES DISTRICT COURT 
FOR THE 

SOUTHERN DISTRICT 


GEORGE J. SCHONHOLTZ 

Plaintiff 

v. 

AMERICAN STOCK EXCHANGE, INC. , 
RAMSAY, RE, FARRELL, ROCHLIN fc 
ERDMAN and BEAR STEARNS & CO. 

Defendant 


OF NEW YORK 
“) 

) Civil Action File No. 

) 73 Civ 3689 

) 

) 

) JUDGE MORRIS E. LASKER 

) 

) 

) SUMMONS 

) 

) 

) 

_) 


To the above named Defendant: 

You are hereby summoned and required to serve upon SILVER- 
MAN & HARNES plaintiff's attorneys, whose address is One Rockefeller 
Plaza, New York, N. Y. 10020 an answer to the complaint which is 
herewith served upon you, within 20 days after service of this summons 
upon you, exclusive of the day of service. If you fail to do so, judg¬ 
ment by default will be taken against you for the relief demanded in 


the complaint. 

f 

/s/ Raymond F. Burghardt 

Clerk of Court. 

/s/ G. Harbison ___ 

Deputy Clerk. 


Date: August 24, 1973. 


[Seal of Court] 





COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-----------x 

(SAME TITLE) 

-------------x 

Plaintiff, by his attorneys, Silverman & Harnes, alleges upon 
information and belief as follows: 

JURISDICTIONAL ALLEGATIONS 

1. The jurisdiction of this Court is based upon the Securities 
Exchange Act of 1934 (Exchange Act), 181 through 34, as amended (15 
U. S. C. §78aa et seq.) and in particular upon 186, 10b, 20 and 27 (15 
U. S. C, 8178(f), (j), (t) and (aa)), Securities and Exchange Commission 
Rule 10b-5, (17 C.F.R, 240. 10b-5) Rules 170 and 177 of the American 
Stock Exchange Rules of Board - Conduct of Business and the Constitu¬ 
tion of the American Stock Exchange, Art. II, Sec. 2. 

CLASS ACTION ALLEGATIONS PURSUANT TO CIVIL RULE 11a 

2. (a) (i) Plaintiff sold short on August 4, 1971 and August 11, 
1971 an aggregate of 200 shares of common stock of Levitz Furniture 
Corporation (Le itz). On August 17, 1971 plaintiff covered his short 
sales by purchasing shares of Levitz common stock at prices in excess 
of the short sale prices. The short sales and the covering transaction 
were executed through the facilities of defendant American Stock Exchange 
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COMPLAINT 

Inc. (AMEX). 

(ii) Defendant AMEX is registered with the Securities 
and Exchange Commission (SEC) as a national securities exchange pur¬ 
suant to Section 6 of the Exchange Act (15 U. S. C. I78f). It is located 
at 86 Trinity Place, New York, New York. 

(iii) Defendant Ramsay, Re, Farrell, Rochlin and 
Erdman (Ramsay Re) is a firm of specialists responsible for maintain¬ 
ing an orderly market in certain securities. From October 20, 1969 
to August 24, 1971 Ramsay Re acted as the specialist for the common 
stock of Levitz. 

(iv) Defendant Bear, Stearns L Co. (Bear Stearns) 
directly and indirectly controls Ra-nsay Re. It directly and indirectly 
induced the wrongful activity set forth herein. 

(v) Plaintiff brings this action individually and repre¬ 
sentatively against defendants and on behalf of all other persons who 
purchased Levitz common stock on the AMEX during the period October 
20, 1969 to August 24, 1971 in order to cover a short position. 

(b) This action can be maintained as a class action pursu¬ 
ant to Rule 23 (b)(3) of the Federal Rules of Civil Procedure. 

(c) The common stock of Levitz was listed, registered 
and traded on the AMEX. From at least October 20, 1969 to August 
24, 1971, defendant Ramsay Re acted as the specialist in that stock. 


V 




COMPLAINT 


The members of the class plaintiff seeks to represent are all persons 
who sold short common stock of Levitz and covered such short sales 
by purchase of Levitz common stock during the period October 20, 1969 
to August 24, 1971. 

(d) Plaintiff will fairly and adequately protect the interest 
of the class. His claim is typical of the claim which any class mem¬ 
ber could assert and his interest does not conflict with the interest of 
any other class member. The class is estimated to number many thou¬ 
sands of persons. 

(e) Common questions of law and fact include (i) whether 
defendants maintained a fair and orderly market in Levitz common 
stock; (ii) whether there was sufficient Levitz common stock available 
"in the float" to meet the requirements of short sellers; (iii) whether 
a "float" insufficient to meet the requirements of short sellers in 
Levitz common stock developed which defendants knew, or in the exer¬ 
cise of the standards of care imposed upon them should have known; 
and (iv) whether the class sustained injuries as a result of any illegal 
or improper conduct engaged in by defendants. 

(f) A class action is superior to other available methods 
because (i) the class members sustained relatively small losses and 
hence would Live little interest in maintaining control of individual 
actions, (n) to the best of plaintiff*s knowledge, no member has as yet 








COMPLAINT 


commenced an action, so that a class action on behalf of such members 
will not deprive a class member of any rights; and (iii) there are no 
difficulties likely to be encountered in the maintenance of this suit as 
a class action. 

SUBSTANTIVE ALLEGATIONS 

4. During the relevant period, Levitz had 5, 573, 895 shares 
of its common stock issued and outstanding (as adjusted for a 2-for-l 
stock split in June, 1971). Officers of Levitz, their relatives, and a 
partnership of which certain of the controlling persons of Levitz were 
partners, owned approximately 2 million of the aforesaid shares. Insti¬ 
tutional investors such as investment companies registered with the 
SEC ("mutual funds"), banks, insurance companies and private hedge 
funds owned approximately 2.2 million shares. Thus, there was avail¬ 
able to the investing public for trading approximately 1.3 million shares. 
The short interest in Levitz common stock was approximately 70, 000 
shares during the same period. Under all such circumstances, includ¬ 
ing the aforementioned substantial short interest, all of which defendants 
knew or should have known, the shares of Levitz common stock available 
for trading were inadequate to insure a fair, honest and orderly market 
in Levitz. 


5. The AMEX represents and warrants to the public in its 
SEC registration statement, its constitution, rules and advertisements 
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COMPLAINT 

that the securities listed and traded on its facilities are subject to 
rigorous scrutiny to insure that a .fair, honest, and orderly market for 
such securities is maintained. In AMEX listed securities, the respon¬ 
sibility for maintaining an orderly market is shared by the AMEX and 
the specialist which the AMEX assigns to make a market in the Securi¬ 
ties. The AMEX and the specialist have the responsibility to insure 
that members of the public can buy and sell securities at prices which 
are free from artificially inflated prices caused by a floating supply 
which is inadequate to meet the public demand. 

6. Beginning at least on October 20, 1969 and continuing 
through August 24, 1971, the common stock of Levitz traded on the 
AMEX at artificially high prices created by a limited and inadequate 
supply of Levitz common stock. The fact of such limited and inadequate 
supply of Levitz con jn stock was or should have been known to 
defendants. 

7. Plaintiff and the class were damaged when they covered 
their short positions in Levitz common stock by purchasing such stock 
at an artificially high price created by the inadequacy of the floating 
supply. 

8. Defendants AMEX, Bear Stearns, and Ramsay Re knew or 
should have known that there was an inadequate supply of Levitz com¬ 
mon stock, should not have allowed Levitz common stock to trade on 
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the AMEX at artificially inflated prices, and should have promptly sus¬ 
pended trading therein. 

9. The AMEX and Bear, Stearns knew, or should have known, 
that Ramsay, Re was unable to maintain a fair and orderly market in 
Levitz common stock. By their failure to supervise Ramsey, Re in the 
performance cf its duties as AMEX specialist in Levitz stock, defend¬ 
ants AMEX and Bear, Stearns aided and abetted, induced and contributed 
to the wrongful conduct complained of herein. 

10. Had plaintiff and the class been adequately informed by the 
defendants of the material facts as to an inadequate floating supply of 
common stock, they would not have sold short. 

WHEREFORE, plaintiff prays for judgment: 

1. Declaring that this action can be maintained as a class suit; 


2. Requiring defendants to pay to plaintiff and the class losses 


sustained; 


3. Awarding plaintiff his costs and expenses, including account¬ 


ing and legal fees; and 


4. Granting such other and furthe. elief as may be just and 


proper. 


Dated: New York, N. Y. /s/ Silverman & Harnes 

August 15, 1973 SILVERMAN & HARNES, 

Attorneys for Plaintiff 

SACHS, GREENEBAUM & TAYLOR, Office & P. O. Address 
Of Counsel 1 Rockefeller Plaza 

1620 Eye St., N. W., New York, N. Y. 10020 

Washington, D. C. 20006 




4 






7 


A-9 

N OTICE OF MOTION DATED NOVEMBER 27. 1973 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(SAIvlE TITLE) 

SIRS: 

PLEASE TAKE NOTICE that upon the pleadings, the undersigned 
will move this Court in Room 2903 the United States Courthouse, Foley 
Square, New York, New York, on the 7th day of December, 1973, at 
10:00 o'clock in the forenoon or as soon thereafter as counsel may be 
heard, pursuant to Rule 9 of the General Rules of this Court, 

(a) for an order, pursuant to Rule 12(b)(1) of the Federal 
Rules of Civil Procedure, dismissing the complaint as to alleged defend¬ 
ant Ramsay, Re, Farrell, Rochlin & Erdman and defendant Bear, Stearns 
& Co. on the ground that the Court lacks jurisdiction over the subject 
matter of this action; and 

(b) for such other and further relief as the Court may deem 

just and proper. 

Dated: New York, New York 

November 27, 1973 
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NOTICE OF MOTION DATED NOVEMBER 27. 1973 

WINTHROP, STIMSON, PUTNAM & ROBERTS 


B y /s/ John B. Daniels _ 

A Member of the Firm 

Attorneys for Defendant 
BEAR, STEARNS k CO. 

Office and P. O. Address 
40 Wall Street 
New York, New York 10C05 
Tel. No. (212) WH-3-0700 


TO: 


SILVERMAN k HARNES 
Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, New York 10020 

LORD, DAY k LORD 
Attorneys for Defendant 

American Stock Exchange Inc. 
25 Broadway 

New York, New York 10004 
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NOTICE OF MOTION DATED NOVEMBER 28. 1973 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
---“--“--------------x 


(SAME TITLE) 


x 


SIRS: 

PLEASE TAKE NOTICE that upon the pleadings herein, the 
undersigned will move this Court before the Hon. Morris E. Lasker 
at Room No. 2903, United States Court House, Foley Square, New York, 
N. Y. , on December 10, 1973, at 10:00 a. m. , or as soon thereafter as 
counsel can be heard, or at such other time and place as the Court 
. shall direct, for an order pursuant to Rule 12(b) of the Federal Rules 

of Civil Procedure, dismissing the complaint for lack of jurisdiction 
over the subject matter and failure to state a claim upon which relief 
can be granted, and for such other and further relief as is just and 
proper. 

Dated: New York, N. Y. 

November 28, 1973 

. Yours, etc. 

LORD, DAY & LORD 

B y /s/ John J. J aflin _ 

(A Member of the Firm) 

TO: SILVERMAN & HARNLS, ESQS. Attorneys for Defendant 

Attorneys for Plaintiff American Stock Exchange, Inc. 

1 Rockefeller Plaza 25 Broadway 

New York, N. Y. New York, N. Y. 10004 

I 

| 

* 


j 
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AFFIDAVIT OF SIDNEY B. SILVERMAN, FOR PLAINTIFF, 
_ IN OPPOSITION TO MOTION _ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------x 

(SAME TITLE) 

- -----x 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

SIDNEY B. SILVERMAN, being duly sworn, deposes and says: 

I am a member of Silverman & Harnes, attorneys for plaintiff 
in the above entitled action. I submit this affidavit in opposition to the 
motio.i made by defendants for an order dismissing the complaint. 

As reflected in plaintiff's memorandum of law submitted here¬ 
with, on motions to dismiss, such as the instant one, the allegations of 
the complaint are deemed to be true and every inference favorable to 
the validity of the claim should be drawn. For the Court's convenience, 
annexed hereto and marked Exhibit "A" is a copy of the complaint. In 
essence, the complaint charges that the defendants engaged in a trade, 
practice or course of conduct which amounted to a fraud and deception 
upon plaintiff and other members of the proposed class. Specifically, 
plaintiff sold short common stock of Levitz and covered such short 
sales during the period when Levitz stock was listed and traded upon 








I 
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AFFIDAVIT OF SIDNEY B. SILVERMAN, FOR PLAINTIFF, 
_ IN OPPOSITION TO MOTION _ 

the American Stock Exchange, Plaintiff contends that his covering trans* 
actions in Levitz stock were made at artificially high prices. Institutional 
interest in the stock had tied up a large portion of the floating supply. 

As a result, the price of Levitz stock was not at that time determined 
by free market conditions but was, rather, artificially inflated as a re¬ 
sult of the inadequate quantity available to meet the demand of purchas¬ 
ers for that stock. Plaintiff charges that it was the duty of the defend¬ 
ants under rules enacted for the protection of investors, to maintain an 
orderly market in Levitz stock and that the failure to maintain such a 
market violates both the rules of the American Stock Exchange and the 
provisions of the Securities Exchange Act of 1934. 

Defendants contend that plaintiff's action, if sustained, will open 
the flood gates to similar litigation based upon a disappointed investor's 
claim that an orderly market was not maintained. Defendants' argument 
is not pertinent to the instant situation. The short supply of Levitz 
common stock and the absence of an orderly market therein were the 
subject of review not only by the SEC, but also by the Attorney General 
of the State of New York. Exhibits "B" and "C" are examples of the 
attention given to the extraordinary circumstances that a corner may 
have developed in Levitz common stock. My review of reported deci¬ 
sions reflects that this case presents the first instance since the adop- 

l 

tion of the Exchange Act that a charje has been made that a corner 
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AFFIDAVIT OF SIDNEY B. SILVERMAN, FOR PLAINTIFF, 
_ IN OPPOSITION TO MOTION _ 

existed in a listed security. One case in 40 years hardly raises the 
spectre of a flood of litigation. 

I believe that defendants' motion is ill-founded and should be 
denied. A review of the facts and pertinent authorities bearing thereon 
is contained in plaintiff's memorandum of law. 

/s / Sidney B. Silverman _ 

Sidney B. Silverman 

Verified January 18, 1974. 


<7$ 
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EXHIBIT B TO SILVERMAN AFFIDAVIT 


NEWSPAPER ARTICLE 
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• By ROBERT METZ 

New York Time* Nc** Sri vice 

One of the biggest guessing 
games on Wall Street is esti¬ 
mating how many shares are 
•' in the Lcvitz Furniture Cor?. 

• “float” — shares actually 
available for trading on the 
New York Stock Exchange. 

Clearly, a very substantial 
number of Lovin' 5.572.735 
*' shares are closely held. The 
i question some sophisticated 
investors are asking — the 
j shorts as well as those who 
j are Jong in the stock — is . 
whether so many Lcvitz 
shares arc locked up on the 
hands of a small group of 
•large holders as to constitute a 
; veritable comer on tiio stock. - 

(The opening of Lcvitz Fur¬ 
niture was formally delayed 
; in opening on the .Yew York 
; Stock Exchange today by an 
x ; influx of orders. Ti e issue 
' did not trade yesterday ar.d 
.-a on the previous day it ric- 
dined 17 points to 137*5. On 
that day, it was reported that 
the New York State attorney 
general’s office was investi¬ 
gating mutual funds' role in 
sharp earlier gams in the 
issue.) 

Just how many shares are 
there available for trading? 
It's anyone’s guess. but here's 
one estimate pieced together 
by observers who have 
. watched the slock. The Lcvitz 

• family owns about 2 million 

• shares. Mutual funds which re- 
, port their hold.n ts owned 1.3 

• million shares on .Sept. so. it is 
.likely they owned more on 

Dee. 31, but the figures arc not 
as yet available. 

The Kaplan-Xathan & Co. 
hedge fund of which two Ixv- 
ilz brothers were, until recent¬ 
ly at least, partners, owned 
123,000 shaies. Meanwhile, two 
loading New York City barks, 
heid, according to a persistent 
•rumor, 1.1 million Lcvitz 
shares. This could not be con¬ 
firmed. 

. SI reel rumors live i{ (hat 


n 

I * /T\ 


!i ra.f’j-Q 

L u Cj Va> 


other private hedge funds 
have 239.030 shares while an¬ 
other 200.053 shares arc said 
to be in the hands of insurance 
companies. 

Remember that many in¬ 
vest meat advisers to mutual 
funds also manage money in 
discretionary accounts and 
some also manage pension 
fund money. It’s likely that 
they would buy shares of Lev- 
it: for their other accounts. 
Now figure that short covering 
would eat up about 59.003 
shares ar.d this leaves a free 
float of very few shares. For¬ 
get about the discretionary ac¬ 
counts and the pension funds 
ar.d you have 5.573.-; 55 minus 
perhaps 5.253,055 — if you be¬ 
lieve ti’.c rumors — or about 
350.003 shares. 

When you figure the volume 
in Lcvitz, the float is about a 
five-day supplv in terms of 
this week’s trading. 

How. then, can you have an 
orderly market with no supply 
and no way for a bear to go 
short. Meanwhile, the stock 
exchange has cancelled stand¬ 
ing step orders to soil at speci¬ 
fied prices so that a seller 
must take the initiative to get 
out. Cut the exchange has 
not attempted t o temper the 
volativc v.idc swings by put¬ 
ting in a 100 percent margin 
requirement. • 

Mcanwnilo, Merrill Lynch, 
Pierce, Fenr.cr & Smith 
doppad its long-term buy rec¬ 
ommendation today and now 
has r.o oppmion on the stock. 
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EXHIBIT C TO SILVERMAN AFFIDAVIT - NEWSPAPER ARTICLE 


N. Y. .Tirnos 


FEB 2 ' 1972 
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Lssr- ^rrr.rrr:.iny Robert metz - "~rrl; 

The biggest guessing game say..zip. The Levitt brothers 
in town is estimatin'; how and family took down soin-; 
many shares, arc in the ^20-million of that recent 
Lcvitz Kurniture Corpora- s 5<0-mi.lion financing in soil- 
lion’s “float”—shares actual- i ,r A personal snare's. Minv 
ly available for iradurn cn t.-.e i arc asking pointed ouestions 
blew York Stock llschane*. j a °out the ability of the Lev- 
‘ Clearly, a verv soi.-tcnfal I >1** 7S !o ton more and more 
number of Levitz’s 5.572.*.Jj i stores, especially since corn- 
shares arc closely h-id. The • petition looms, 
question some sophisticated i . Xor.e of these considers- 
investors are asking — the | , .’ ons F-avc cooled V/a'I 
shorts as well as those who • Street’s ardor and the stock 
arc long—is whether so many li JS been a big winner with 
Lcvitz shares are locked uo a )& ~l-72 Inch of 15TJ. |t s 
in the hands of a small group l? v * "as 30 and i traction, 
of large holders as to con- 'leading hails recently have 
stitutc a veritable corner on sc?n fluctuations and 

the stock. the stock was last traded on 

If you’re one of the few ; Monday, it clovj with a 17- 
investors who own Levitz : P 0ir .t loss at 137(7 after two 
shares—would you hrlievc a trac:n? halts and on a volume 
recent $!0-nil!:ori stock of- ot 53.1.00 shares. " 

Icring added cn.v 300 or so . 1** a t same day, the Securi- 
to the .2,120 record holders *' cs 2ni l Exchange Commis- 
v/ho had owned ti c shares? s:or > the .Yew York State 
—you no doubt know the Attorney General’s office and • 

Levitz furniture "concept.” Lhc New York Stock Ex¬ 

ilic Levitz brothers have change all said thev were in- 
opened warai ouse-salcarcons veitiga'in?, oat the company 
in a dozen states to s'll canted teat any of thfot had 

fasjFjJSsrja “s-s * *«*«■ i 

»» ~~ S IS 

—many more—on i h * wav /u.l w e «.*.icr i 

hopefully Ir.d’CMcs ob.-cr\ers wno have j 

VIS ! 

. 0 • 1 i'on shares. Mutual funds that | 

It’s a high cash-flow o-ra- hf,: - ,r ‘ r i ow ««* ' 

lion since most customers do/ jt^c h'-MVth-vVf. I*? 1 ' 
elect to lav t on th<- har-.-i L’ s . '''* C, Y. ,k ?> Owned more i 


It’s a high cash-flow opera¬ 
tion since most customers do 
elect to lay t on the harml 
and thus help provide the 
wherewithal for more inven¬ 
tory. Kcw stores are financed 
through p r vate investor 
groups and tl us the c<'tnf.anv 
has relatively litt'e debt. 

Ralph Levitz brags that thi 
company pays no dividend 
and thus the n<h cost o 
equity financings are, as the 


( on Dec. 31. but the figures 
are not as yet available. 

The Kaplan-N'athan K Co. 
hedge fund of wh.-ch two 
Levitz brethers were, until 
recently at least, Danners, 
owned 125.000 shares. Mean¬ 
while. two leading New York 
City banks held, accoruing to 
a persistent rumor. !.] mil- 
lion Lcvitz shares. This could 
not be confirmed yest* rd.ty. 

Street rumors have it that 
Other private hedre funds 
hive 300,000 shares while an- 
Ollier 300.003 sharer are said 
to be in the hands of insur- 
. ance. companies. . M 


Remember that iranv in¬ 
vestment advisers to mutual 
funds al'o manage money in 
d.screlionary accounts a.-J 
some also manage pension- 
tund money. It's Itkeiv that 
they would buy shares of 
Levitz fj- their other ac¬ 
counts. Now f’?'.;rc that il/rt 
covering would cat lo eo n 
00.000 shares ar.d this leaves 
a free float of very few shares, 
forget about the discret o.v 
ary accounts ar.d the rer.urn 
furrJs and vou have 5.573 -M 5 
minus perhaps 5.223.000— t 
you believe the rumors—or 
about 350.CC0 shares. 

Wi'cn you figure the vol¬ 
ume in Lcvitz. the float is 
about a f/.e-dav sup.olv in 
terms of this week’s trading. 

How, then, can you have 
an crccrly market with r.o 
supply ar.d no wav (or a bear 
to go snort. Meanwhile, the 
stoc-c exchange has canceled 
standing stop cruets to sell i 
a: specified pr.cts so that a j 
seller must tike tee initiative | 
to get out. But tr.c e\cr.i"'-e 
has r.ot attempted to tenner I 
the volatile wide swines bv . 
putting in a 100 per cent mar- : 
gin requirement. 

This would make the div * 
trader pul up the full cost o‘f 
the shares .atrer trun 55 per 
cent and might dampen the 
upswines. Ore sr.crt-tndcr 
asks: "Why don’t they pro¬ 
tect us the way thev’ seem 
to be protecting those who 
arc long the stock? Letting 
the market react witnoui 
trading halts mizr.t also have 
a leveling effect.*’ Shorts a!;o 
complain that they cculon’t 
borrow stock to increase 
their short positions. 

Meanwhile. Merrill Lvich. 
Pierce Kenner it Smith,, 
dropped u ■» long-term buy rec¬ 
ommendation yesterday and 

now has co opinion. .: 

■ -- • . 4 * 
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LASKER, D.J. * 

In August, 1971, plaintiff sold short 200 shares 
of Levitz Corporation stock on the American Stock Ex¬ 
change (Amex) and subsequently covered the sale at a sub¬ 
stantial loss. He brings this action against Amex, the 
firm of Ramsay, Re, Farrell, Kachlin & Erdman (specialists 
in Levitz stock) (Ramsay) and Bear, Stearns & Co. (Bear, 

Stearns) Ramsay's parent. In substance the complaint 
that 

alleges/at the time of the events in question the common 
stock of Levitz traded on the Amex at "artificially high 
prices created by a limited and inadequate supply of 
Levitz common stock" (Paragraph 6); that this was known 
or should have been known by defendants; and that plaintiff 
(and the class cf short sellers of Levitz he seeks to 
represent) were damaged "when they covert- their short 
positions — by purchasing stock at an artificially high 
price created by the inadequacy of the floating supply." 
(Paragraph 7.) Plaintiff claims that defendants should 
"not have allowed" Levitz to «-rade at such artificially 
inflated prices and should have promptly suspended trading 
in the stock. 

Jurisdiction is predicated upon S§6, 10(b), 20 
and 27 of the Securities Exchange Act of 1934, 15 U.S.C. 
SS78(f), (j)(b)(t) ,nd (aa), Rules 170 and 177 of the 


1 . 
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American Stock Exchange Rules and the Amex Constitution. 
Defendants move pursuant to Rule 12(b), Federal Rules of 
Civil Procedure,'to dismiss the complaint for failure to 
state.a claim. 


The motion to dismiss tho §10(b) claims against 
all defendants is granted. Plaintiff charges that de¬ 
fendant Amex failed to supervise Ramsay in the discharge 
of Ramsay's obligation as a specialist, pursuant to Amex 

• r • • 

Rules, to "maintain a fair and orderly market," and that 
Amex, Ramsay, and Bear, Stearns (as controlling person of 
Ramsay) were under a duty to disclose that the market in 

Levitz stock was not in fact fair and orderly. 

< .. . ........ . * • 

However, even taking these allegations as true, 

they do not state a §10 (b) claim.- Both Rule 9(b) , 

Federal Rules of Civil Procedure, and decisions of this 
. ...... . - - • • ‘ • - 

Circuit require that the circumstances constituting a 

§10(b) claim be stated with particularity and that merely 
vC v.h? r * • • • . . • .. 

conclusory allegations of fraud are insufficient to state 

a §10(b) claim. The present complaint fails those re- 

©— • * 

quirements. Plaintiff's claim boils down to the assertion 

/ • ^ * » 

that.defendants impliedly represented to the public that 
% 

there was an adequate floating supply of Levitz stock; 
that plaintiff relied on this representation; that the 
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floating supply was actually "inadequate" (Paragraph 8); 
that price movements in the stock were accentuated as 
a consequence; and that defendants were under a duty to 
disclose these facts and halt trading in the stock 
(Paragraph 8). 

There exists no legal duty or rule of the Amex 

requiring disclosure of the fact that only 1.3 million 

•* 

shares of Levitz were available for public trading or 
indicating that such a lot is per sc inadequate to assure 
an orderly market as contemplated by Rule 170. 'Exhibit 
D annexed to the Reply Memorandum of Amex sets forth the 
delisting policies of the Amex. The relevant section 
provides for delisting of a security where "(a) if the 
number of shares publicly held (exclusive of holdings of 
officers, directors, controlling shareholders or other 
family or concentrated holdings) is less than 150,000. " 
Plaintiff's own allegations establish that the Amex com¬ 
plied with this policy. Rule 170 of the Amex, relating 
to the functions of specialists, (see Exhibit A, Amex 
Reply Memorandum) sets forth the general obligation of 
specialists "to engage in a course of dealings for his 
own account to assist in the maintenance, insofar as 
reasonably practicable, of a fair and orderly market." 
(emphasis added.) Other provisions of the rule detail 

3 . 









w*n nn *s» » 



the kinds of transactions the specialist is either obli¬ 
gated to enter where practicable, in the performance of 
his duty, (such as dealing "for his own account in .full 
lots when lack of price continuity or lack of depth in the 
full .lot market exists...") or prohibited from entering 
(such as c( purchase at a price above the last sale in the 
same trading session). Rule 177 provides that a specialist 
shall report to a floor official of the Amex any unusual 
activity or price change in a security, or material in¬ 
formation regarding the issue or the market in it. The 
complaint alleges no violations of any of these specific 
duties.' Even assuming the trading in Levitz stock was 
hectic or even dangerous, plaintiff points to no recognized 
C legal duty on the part of any of defendants to disclose 
ithat fact, or any action or omission by defendants which 
amounted even to negligence, much less securities law 
-fraud. See Shemtob v. Shearson, Hammill & Co .,-448 F.2d 
•442 (2d Cir. 1971), Segal v. Gordon , 467 F.2d 602 (2d Cir. 
•1972). We conclude plaintiff has failed to state a §10(b) 
’claim against any of the defendants. 

II. 

Plaintiff's claims arising out of the alleged 

rules are also dismiss ^- 3 as to all 

4 . 
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defendants. Even assuming that Amex rules were violated 
(although, as noted above, the complaint does not detail 
how), the few courts presented with the issue have held 
: tu~it violations of exchange rules are not per se action¬ 
able by private parties. In C olonial Realty Corp. v . 

Bache & Co. , 358 F.2d 178, 182 (1966), Judge Friendly 
noted that violation of some exchange rules might 
-provide the basis for a private cause of action "with 
, the party urging the implication of a federal liability 
:carrying a considerably heavier ourden of persuasion then 
when the violation is of the statute or an SEC Regulation." 
; In declining to imply a private cause of action for 
-violation of §6 of the NYSE constitution providing for 
-.disciplinary action against members guilty "of conduct 
C_°r,proceedi~g inconsistent with just and equitable 
.principles of trade," Judge Friendly noted the phrase 
• was_"somethin.^ of a catch-all ... including merely un¬ 
ethical behavior which Congress could well not have in- 
ctended to give rise to a legal claim," 358 F.2d at 182 
r and warned that "mere recitation of the statutory watch¬ 
word by an aggrieved investor would saddle the federal 
-courts with garden-variety customer-broker suits..." 

(358 F. 2d at 183). 

Judge Friendly's admonition has been taken 


■ . 


5 







A-2 3 



JUDGE'S OPINION 

seriously by other courts presented with the same issue; 

no case of which we are aware has found an implied right 

of action for the violation per se of an exchange rule; 

allegations of such violation have been held to state a 

claim only where coupled with sufficient allegations of 

fraud on the investor. Buttrey v, Me rr ill, Lynch, Pierce / 

Fenner & Smith , 410 F.2d 135 (7th Cir. 1969), cert, denied . 

♦ —— 

396 U.S. 838 (19t>9) (N.Y.S.E. Rule 4C5, the "know your 

customer rule/' actionable in conjunction with allegations 
of fraud), Aetna Casualty & Surety Co. v. Paine, Webber , 
Jackson & Curtis , '69-'70 Transfer Binder, CCH Fed. Sec. 

L. Rep. U92,748 (N.D. Ill. 1970) (alleged violation of 
Rule 405 amounting to mere negligence failed to state a 
claim) accord , Mcltaster Hutchinson & Co. v. Rothsc hild & 

Cck, 1972-73 Transfer Binder, CCH Fed. Sec. L. Rep. 

1193,541 (N.D. Ill. 1972); Bush v. Bruns Nordeman & Co ., 
1972-73 Transfer Binder, CCH Fed. Sec. L. Rep. 1193,674 
(S.D.N.Y. 1972) (alleged violations of Rule 405 "inextri¬ 
cably linked" with §10(b) claims stated a claim). These 
cases guide us here. Since we have found that plaintiff 
has failed to state a §10(b) claim, his allegations regard¬ 
ing violation of Amex rules, taken alone, do not state 
a claim. 


6 . 
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The motions to dismiss an. granted. 
It is so ordered. 


Dated: New York, New York 


May-6th, 1974. 


taOKrtlo H. LA2&1& 
DTs.D.TI 
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